IN THE SUPREME COURT OF MISSISS PPI
NO. 2003-CA-00343-SCT
GREENVILLE LUMBER COMPANY, INC.
V.

ANNETTE F. HAMMETT

DATE OF JUDGMENT: 10/15/2002
TRIAL JUDGE HON. RICHARD A. SMITH
COURT FROM WHICH APPEALED: WASHINGTON COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: STEPHEN NICK
ATTORNEYSFOR APPELLEE: FRITZIE LOUISE TONEY ROSS
JOEL J HENDERSON
NATURE OF THE CASE CIVIL - WILLS TRUSTS AND ESTATES
DISPOSTION: AFFIRMED - 10/21/2004
MOTION FOR REHEARING FLED:

MANDATE ISSUED:

EN BANC.

COBB, PRESIDING JUSTICE, FOR THE COURT:

M.  Greawille Lumber Company, Inc. etablished an open account for Vernon Hammett, o that he
could charge building supplies. Subsequently, Hammett falled to pay for the materids, and the lumber
company obtained a default judgment againg him.  Before the judgment was satified, Hammett died
testate, aurvived by hiswidow, Annette F. Hammett, and two adult children. The will was nat filed for
probate, and because Annette Hammett chose not to open the insolvent edtate, Greanville Lumber filed a
complant in the Washington County Circuit Court, demanding judgment againgt her, individudly, in the

amount of $21,868.43, plus accrued interest, atorney fees, and court cogts. The it was dismissad on



the mation of Annette Hammett, and Greenville Lumber has gppeded that decison, asking this Court to
determine whether the dircuit court erred when it dismissed acreditor’ sclaim to recover atestator’ sdebt
where the will was never probeted. Finding no eror, we afirm thetrid court.
FACTS

2. Vernon Hammett named his wife Annette to be executrix of his last will and testament. She
refused, however, to probate Vernon’ swill based on advice of counsd that the estate wasinsolvent, there
baing no assets to cover the subgtantid debts. Her counsd further advised thet if Greenville Lumber
wanted to open the estate, he would have no objection.
18.  Indead of avaling itsdf of the Satutory remedy for creditors of insolvent estetes, as provided by
Miss Code Ann. 8 91-7-263 (Rev. 2004), Greenville Lumber sued Annette to recover Vernon's debt.
Pursuant to Miss R. Civ. P. 12(b)(6), hefiled amation to dismissthe complant for fallureto Sateadam
upon which rdlief canbe granted, arguing, among ather things, that Greanville Lumber’ srdiance on Miss
Code Ann. § 91-7-261 (Rev. 2004)* asits sole remedy was migolaced. The dircuit court agreed with
Annette and dismissed the case
4. Aggrieved, Greenville Lumber has gppedled to this Court, now arguing thet Annettewas lidbleto
it pursuant to Miss. Code Ann. § 91-7-249 and thet thetrid court erred by applying the wrong satutory
remedy.

ANALYSS
1.  ThisCourt reviewsadrcuit court’ sdecisonto dismissacomplaint for falureto sateadam upon

which relief can be granted de novo. Black v. City of Tupelo, 853 So.2d 1221, 1223 (Miss. 2003).

! Greenville Lumber’ scomplaint mentions only one satute, § 91-7-261. However, initsresponse
to the motion to dismiss, Greenville Lumber expandsitsargument to include not only 8§ 91-7-261 but so
88 91-7-249 and 91-7-145.



Thet is, this Court does not defer to the circuit court’s deciSon, but rather reviews the metter anew to
determine whether it gopearsto acartainty thet the plaintiff isnot entitled to rdief under any st of factsthet
could be proved in support of hisdam. 1d. a 1223.
6.  Greawille Lumber argues that the drcuit court erred by dismissng its “executor de son tort” or
“executor in [her] ownwrong” daim againg Annetteto recover Vernon'sdebt. Section 91-7-249 of the
Missssppi Code, the Satute governing such dams, provides

If any person shdl dienate or embezzle any of the goods, chettels, persond property, or

money of aperson deceasad, before taking out |etters testamentary or of adminidration,

suchperson shdl beliableto the action of creditorsand other personsaggrieved, asbeing

executor in his own wrong.
Miss Code Ann. 8§ 91-7-249 (Rev. 2004). “Alienae¢’ means “to trander or convey [property] to
another.” Black’sLaw Dictionary 73 (7thed. 1999). “Embezzle’ means*thefraudulent taking of persond
property with which one has been entrusted.” | d. at 540.
7. Grearwille Lumber doesnat dlegethat Annettetranderred or conveyed themoney. Further, there
is no dlegation that Annette fraudulently or intentiondly converted the money. Annette hersdf urged
Greawille Lumber to probete the will. At mog, thisis a case of Annette merdy refusng or wilfully
neglecting, for the space of forty days after the degth of the testaor, to exhibit the will and tetament for
probate. See Miss. Code Ann. § 91-7-39 (Rev. 2004).
8.  Anneterespondsthat the drcuit court did not err because Greenville Lumber’s remedy was to
probate Vernon'swill. Section 91-7-39, which governs Stuations where an executrix refusesto probate
awill, providesin part:

[1]f theexecutorsnamed. . . . shdl refuseor wilfully neglect, for the space of forty daysafter

the degth of the testator, to exhibit the will and testament for probate],] . . . then

adminigrationwith thewill annexed shdl be granted to the person who would be entitled
to adminider . ...



The person who would be entitled to administer could be acreditor, pursuant to Miss Code Ann. 8 91-7-
263 (Rev. 2004), which reeds in pertinent part:
Any creditor of the decedent may represant to the court thet the edate is insolvent, and
thereupon the executor or adminidrator and heirs or devisees shdl be summoned to
answer whether or not it beinsolvert. If it shal befound so, like proceadings shal be hed
aswhen an edate is represented to be insolvent by the executor or adminigrator.
9.  Although thereisno casedirectly on point with the present case, asurvey of Missssppi “executor
de son tort” or “executor in hisown wrong” cases reved s that a defendant must ddiberatdy “dienate or
embezze’ rather than merdy “refuse or wilfully neglect . . . to exhibit the will and tesament for probate’
to be lidble under section 91-7-249. For example, in Estate of Johnson v. Harris, 705 So.2d 819,
823 (Miss. 1996), a defendant was found to be an “executor de son tort” not because she failed to
adminiger her hdf-brother’s edate, but because she entered into an agreement to convey his property
rights And, inHolmesv. Holmes, 154 Miss. 713, 715, 123 So. 865, 866 (1929), adefendant wasan
“executor de son tort” not because he failed to administer his wifé' s estate, but because he continued to
operate her business. In this case, by contradt, it appears to a cartainty that Annette has not taken a
deliberate act such asentering into acontract to convey property rightsor continuing to operateabusiness;
rather, shesmply chosenat toincur theadditiond expensesof probating her husbend swill whentheedtate
was insolvent. Therefore, the arcuit court did not er when it dismissed Greanville Lumber’ s action.
CONCLUSION
110.  Thetrid court correctly determined that GreenvilleLumber erroneoudy relied on Section 91-7-261

and properly noted the Satutory dternatives for a creditor to pursue when awill is not probeted by the

executrix.  Although the dircuit judge did not mention the Section 91-7-249 “executor de son tort”



agumat in hisorder granting dismissal, thereis nathing in the record before this Court to support such an
agument?
111.  Wedfirmthetrid court' sjudgment dismissng this action againg Annette Hammett.

112. AFFIRMED.

SMITH, CJ., WALLER, PJ., EASLEY, CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.

2 That code section is not even mentioned in Greenville Lumber’s complaint, and the argument
regarding it receives only bare mention (11 lines out of 4 pages) in Greenville Lumber’s response to the
motionto dismiss. However, the soleissue stated in Greenville Lumber’ sbrief is: *1ISSUE: Wasthe Circuit
Court of Washington County in error when said Court dismissed the Complaint filed by Greenville Lumber

Company againgt Annette F. Hammett pursuant to Section 91-7-249 of the Mississippi Code of 1972 as
amended?”’



